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5.7.b.2. The type and quantity of waste,
fluids, or pollutants which are proposed to be or
are being treated, stored, disposed of, injected,
emitted, or discharged;

5.7.b.3. A brief summary of the basis for
the draft permit conditions including references to
applicable statutory or regulatory provisions and
appropriate supporting references to the
administrative record;

5.7.b.4. Reasons why any requested
variances or alternatives to required standards do
or do not appear justified,;

5.7.b.5. A description for reaching a final
decision on a draft permit including;

5.7b.5.A. The beginning and the
ending dates of the comment period and the
address where comments will be received;

5.7.6.5.B. Procedures for requesting
a hearing and the nature of that hearing; and

5.7.b.5.C. Any other procedures by
which the public may participate in the final
decision:; and

5.7.b.6. Name and telephone number of a
person to contact for additional information.

5.8. Public Notice of Permit Actions and
Public Comment Period.

5.8.a. Scope. The Secretary shall give
public notice if the following actions have
occurred:

5.8.a.1. Adraft permithasbeen prepared:;
and

5.8.a.2. A hearing has been scheduled.
5.8.b. No public notice is required when a

request for permit modification, revocation and
reissuance, or termination is denied under
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subsection 5.5. Written notice of that denial siatt
will be given to the requester and to the permittee.

5.8.c. Timing. -- Public notice of the
preparation of a draft permit, including a Notice
of Intent to Deny a Permit Application, required
under subdivision 5.8.a shall must allow at least
forty-five (45) days for public comment. Public
notice of a public hearing shalt must be given at
least thirty (30) days before the hearing. Public
notice of the hearing may be given at the same
time as public notice of the draft permit and the
two notices may be combined.

5.8.d. Methods. -- Public notice of
activities described in subdivision 5.8.a shatt will
be provided by the following methods:

5.8.d.1. By mailing a copy of a notice to
the following persons (any person otherwise
entitled to receive notice under this paragraph
may waive his or her rights to receive notice for
any classes and categories of permits):

5.8.d.1.A. The applicant;

5.8.d.1.B. Any other agency which
the Secretary knows has issued or is required to
issue a RCRA, UIC, PSD (or other permit under
the Clean Air Act), W.Va. Code §22-5-1 et. seq.,

'NPDES, 33 U.S.C. §1344, or sludge management

permit for the same facility or activity;

5.8.d.1.C.  Federal and state agencies
with jurisdiction over fish, shell fish and wildlife
resources and over coastal zones management
plans, the advisory council on historic
preservation, and the state historic preservation
office, as applicable;

5.8.d.1.D.
developed by:

Persons on a mailing list

5.8.d.1.D.i. Including those who
request in writing to be on the list;

5.8.d.1.D.ii. Soliciting persons for
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“area lists” from participants in past permit
proceedings in that area; and

5.8.d.1.D.ii.  Notifyingthe public
of the opportunity to be put on the mailing list
through periodic public publication in the public
press and in—such—pubtications—as regional and
state funded newsletters, environmental bulletins,
or state law journals. The Secretary may update
the mailing lists from time to time by requesting
written indications of continued interest from
those listed. The Secretary may delete from the
lists the name of any person who fails to respond
to such the request;

58d.1.E. To any umnit of local
government having jurisdiction over the area
where the facility is proposed to be located; and

5.8.d.1F. To each state agency
having any authority under state law with respect
to the construction or operation of such the
facility.

5.8.d.2. Publication of a notice in a daily
or weekly major local newspaper of general
circulation and broadcast over local radio stations;

5.8.d.3. In a manner constituting legal
notice to the public under state laws; and

5.8.d.4. Any other method reasonably
calculated to give actual notice of the action in
question to the person potentially affected by it,
including press releases or any other forum or
medium to elicit public participation.

5.8.e. At—pubtic Public notices. - All
public notices issued shall must contain the

following minimum information:

5.8.e.1. Name and address of the office
processing the permit action for which notice is
being given;

5.8.e.2. Name and address of the
permittee or the permit applicant and, if different,
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of the facility or activity regulated by the permit:;

5.8.e3. A brief description of the
business conducted at the facility or activity
described in the permit application or the draft
permit;

5.8..4. Name, address and telephone
number of a person from who interested persons
may obtain further information, including copies
of the draft permit and fact sheet and the
application;-and

5.8.e.5. A brief description of the
comment procedures required by subsections 5.9
and 5.10 and the time and place of any hearing
that will be held, including a statement of
procedures to request a hearing (unless a hearing
has already been scheduled) and other procedures
by which the public may participate in the final
decision:;

5.8.e.6. The location of the administrative
record, the times that which the record will be
open for public inspection; and

5.8..7. Any additional information
considered necessary or proper.

5.8.f. Public notices for hearings. -- In
addition to the general public notice described in
subdivision 5.8.e, the public notice of a hearing
shatt must contain the following information:

5.8.f.1. Reference to the date of previous
public notices relating to the permit;

5.8.f1.A. Date,time, and place of the
hearing; and

5.8.f1.B. A brief description of the
nature and purpose of the hearing, including the
applicable rules and procedures;

5.8.g. In addition to the general public
notice described in subdivision, all persons
identified in subparagraphs 5.8.d.1.A, 5.8.d.1.B,




45CSR25

and 5.8.d.1.C shalt will be mailed a copy of the
fact sheet, the permit application and the draft
permit, as applicable.

5.9. Public Comments and Requests for Public
Hearings Hearing. -- During the public comment
period provided under subsection 5.8, any
interested person may submit written comments
on the draft permit and may request a public
hearing, if no hearing has already been scheduled.
A request for a public hearing shatt must be in
writing and shalt state the nature of the issues
proposed to be raised in the hearing. All
comments shalt will be considered in making the
final decision and shalt will be answered as
provided in subsection 5.13.

5.10. Public Hearings.

5.10.a. The Secretary shalt will hold a
public hearing whenever he or she finds, on the
basis of requests, a significant degree of public
interest in a draft permit.

5.10.b. The Secretary may also hold a
public hearing at his or her discretion, whenever,
for instance, such a hearing might clarify one or
more issues involved in the permit decision.

5.10.c. The Secretary shalt will hold a
public hearing whenever he or she receives
written notice of opposition to a draft permit and
arequest for a hearing within forty-five (45) days
of public notice under subdivision 5.8.c; whenever
possible the Secretary shalt will schedule a
hearing at a location in convenient to the nearest
population center to the proposed facility.

5.10.d. Public notice of the hearing shalt
will be given as specified in subsection 5.8.

5.10.e. Whenever a public hearing will
be held the Secretary shalt will designate a
presiding officer for the hearings who shalt will
be responsible for its scheduling and orderly
conduct.
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5.10f. Any person may submit oral or
written statements and data concerning the draft
permit. Reasonable limits may be set upon the
time allowed for oral statements, and the
submission of statements in writing may be
required. The public comment period under
subsection 5.8 shalt will automatically be
extended to the close of any public hearing. The
hearing officer may also extend the comment
period by so stating at the hearing.

5.10.g. A tape recording or written
transcript of the hearing shalt will be made
available to the public.

5.11. Reopening of the Public Comment
Period.

5.11.a. If any data, information, or
arguments submitted during the public comment
period appear to raise substantial new questions
concerning a permit, the Secretary may take one
or more of the following actions:

5.11.a.1. Prepare a new draft permit,
appropriately modified, under subsection 5.63;

5.11.a2. Prepare a revised fact sheet
under subsection 5.7 and reopen the comment
periods; and

5.11.a3. Reopen or extend the
comment period under subsection 5.11 to give
interested persons an opportunity to comment on
the information or arguments submitted.

5.11.b. Comments filed during the
reopened comment period shalt will be limited to
the substantial new questions that caused its
reopening. The public notice under subsection 5.8
shatt will define the scope of the reopening.

5.11.c. Public notice of any of the above
actions shalt will be issued under subsection 5.8.

5.12. Issuance and Effective Date of Permit.
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5.12.a. After the close of the public
comment period on a draft permit the Secretary
shatt will issue a final permit decision. The
Secretary shalt will notify the applicant and each
person who has submitted written comments or
requested notice of the final permit decision. The
notice shalt will include reference to the
procedures for appealing a decision on the permit.
A final permit decision means a final decision to
issue, deny, modify, or revoke and reissue, or
terminate a permit.

5.12.b. A final permit decision shalt will
become effective thirty (30) days after the service
of Notice of Decision unless:

5.12.b.1. A later effective date is
specified in the decision;

5.12.b.2. Review is requested or an
evidentiary hearing is requested; or

5.12b.3. No comments requested
change in the draft permit, in which case the
permit shalt will become effective immediately
upon issuance.

5.13. Response to Comments.

5.13.a. At the time that any final permit
decision is issued, the Secretary shalt will issue a
response to comments. This response shatt will:

5.13.a.1. Specify which provisions, if
any, of the draft permit have been changed in the
final permit decision, and the reasons for the
change; and

5.13.a.2. Briefly describe and respond
to all significant comments on the draft permit or
the permit application raised during the public
comment period, or during any hearing.

5.13.b. The response to comments shatt
will be available to the public.

5.14. Administrative Record.
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5.14.a. The provisions of a draft permit
prepared under subsection 5.6 shatt will be based
on the administrative record consisting of:

5.14.a.1. The application and any
supporting data furnished by the applicant;

5.14.a2. The draft permit or notice of
intent to deny the application or to terminate the
permit;

5.14.a.3. The fact sheet if required,;

5.14.a.4. Alldocuments cited in the fact
sheet; and

5.14.a.5. Otherdocuments contained in
the supporting file for the draft permit.

5.14.b. The Secretary shatt will base final
permit decisions on the administrative record
consisting of: '

5.14b.1. Administrative record for the
draft permit;
5.14.b.2. Allcommentsreceived during

the public comment period provided under
subsection 5.5, including any extension or
reopening under subsection 5.11;

5.14b.3. The tape or transcript of any
hearing(s) held under subsection 5.10;

5.14b.4. Any written material
submitted at such the hearing;

5.14.b.5. The response to comments
required by subsection 5.13 which identified and
supports any change made in the draft permit and
any new material placed in the record under
subsection 5.13;

5.14.b.6. Otherdocuments contained in
the supporting file for the permit;

5.14b.7. Anaddendumto the factsheet
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if needed; and

5.14.b.8. The final permit.

5.14.c. The administrative record shatt
will be complete on the date the final permit is
issued.

5.14.d. Material readily available at the
issuing agency office or published material that is
generally available, and that is included in the
administrative record under subdivisions 5.14.a
and 5.14.b, need not be physically included with
the rest of the record as long as it is specifically
referred to in the fact sheet or in the addendum to
the fact sheet.

5.15. Public Access to Information.

5.15.a.  Any records;—reports;_record,

report, or information and any permit, permit
apptications application, and related
documentation within the Secretary’s possession
shatt will be available to the public for inspection
and copying; provided, however, that upon a
satisfactory showing to the Secretary that such the
records, reports, permit documentation, or
information, or any part hereof would, if made
public, divulge methods or processes or activities
entitled to protection as trade secrets, the
Secretary shalt will consider, treat, and protect
such the records as confidential pursuantto W.Va.
Code §§22-18-1-et seq. and 22-5-1-et seq.

5.15.b. It shall will be the responsibility
of the person claiming any information as
confidential under the provision of-subsection
515 subdivision 5.15.a to comply with the
requirements of 4SCSR31.

5.16. The provisions of 40 CFR §270.12 are
excepted from incorporation by reference.
Auvailability of information provided under this
rule is controlled by the provisions of W.Va.
Code, §§22-18-1 et seq. and 22-5-1 et seq.

§45-25-6.  Exclusions and Exemptions.
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6.1. Wastes and materials excluded in
33CSR20, are excluded from the requirements of
this rule.

6.2. Except for recyclable materials exempt
pursuant to 33CSR§20-3, hazardous wastes that
are stored prior to recycling are subject to all
applicable provisions of section 4.

6.3. The provisions of 62 Federal Register
52622-52642, dated October 8, 1997 ( Project XL
Site-Specific Rulemaking for Merck & Co., Inc.,
Stonewall Plant, Elkton, VA: Final Rule) are
hereby excluded. These provisions include 40
CFR §§264.1030(d), 264.1050(g), 264.1080(e),
265.1030(c), 265.1050(f), and 265.1080(e).
§45-25-7. Application Fee.

7.1. Any person who applies for a permit for
the construction and/or operation of an air
emitting hazardous waste treatment, storage, or
disposal facility shalt must submit as part of sard
the application a money order or cashier’s check
payable to the “Air Pollution Control Fund” of the
State Treasury. Such The fee shal will be
determined by the schedule set forth below:

Activity Fee
a. Hazardous Waste Management
Facilities;

Treatment design capacity
more than 1,000 ton/yr $5,000
Treatment design capacity less
than 1,000 ton/yr $5,000
b. Class 2, 3 Modifications or
Renewals of Permits and
40 CFR §270.41 for Hazardous
Waste Management Facilities $1,000

c. Class 1 Modifications $ 500

7.2. These application fees shall will be in
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addition to any fee required under any other rule
of the West Virginia Department of
Environmental Protection.

§45-25-8. Inconsistency Between Rules.

8.1. Inthe event of any inconsistency between
this rule and any other rule of the West Virginia
Department of Environmental Protection, such the
inconsistency shall will be resolved by the
determination of the Secretary and such the
determination shalt will be based upon the
application of the more stringent provision, term,
condition, method or rule.
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Item No.

10.

11.

12.

13.

14.

CFR No.
40 CFR

40 CFR

40 CFR

40 CFR
40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

45CSR25

TABLE 25-A
Part No. Subpart No.
264, 265 - 0]
270.19 - B
270.42 - D

- Appendix

270.62 - F
270.72 - G
264 - X
270.23 - B
264, 265 - AA
270.24 - B
264, 265 - BB
270.25 - B
264, 265 - CcC
264.179, 265.178 I
264.200, 265.202 J
264.232,265.231 K
265 - Appendix
270.14(b)(5) - A
270.27 - B
265 - P

Title
Incinerator

Specific Requirements
for Incinerators

Permit Modification at the
Request of the Permittee
Appendix I

Hazardous Waste Incinerator
Permits

Changes During Interim Status
Miscellaneous Units

Specific Requirements for
Miscellaneous Units

Air Emission Standards for
Process Vents

Specific Requirements for
for Process Vents

Air Emission Standards for
Equipment Leaks

Specific Requirements for
Equipment Leaks

Air Emission Standards
for Tanks, Surface
Impoundments, and Containers

Appendix VI

General Information

Specific Requirements for Air
Emissions Control for Tanks,
Surface Impoundments and

Containers

Thermal Treatment
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Item No.

15.

16.

17.

18.

19.

20.
21.
22,

23.
24.

25.

26.
27.
28.

29.

CFR No.

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR
40 CFR
40 CFR

40 CFR

40 CFR

40 CFR

40 CFR
40 CFR
40 CFR

40CFR

Part No.

266

270.22

270.66

279.23

279

270.14(b)(22)
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Subpart Ne.

- H
- Appendices

- B

=

270.1(c)(2)(vii)(C)- A

270.30(m)
261.6(c)(1)
261.4

261.38

{vs]

>

w)

26234 &  C

2623a)(H(D

260.11
264.15(b)(4)
264.73(b)(6)

270.235

vs]

ve]

fes!

]
ot
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Title
Hazardous Waste Burned in
Boilers and Industrial Furnaces
Appendix 1 to XIII
Specific Requirements for Boilers
and Industrial Furnaces Burning
Hazardous Wastes
Permits for Boiler and Industrial
Furnaces Burning Hazardous

Waste

On-site Burning In
Space Heater

Standards for Used Oil
Burners Who Burn Off-
Specification Used Oil

for Energy Recovery

Permit Application

General Information
Information repository
Requirements for Recyclable
Materials

Exclusions

Comparable/Syngas Fuel
Exclusion

Accumulation Time

References
General Inspection Requirement

Operating Records

Options for Incinerators and Cement
and Lightweight Aggregate Kilns
to Minimize Emissions from Startup,
Shutdown, and Malfunction Events.




WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY
CHARLESTON, WEST VIRGINIA

IN RE:

ACCEPT COMMENTS ON PROPOSED REVISIONS

TO EXISTING LEGISLATIVE RULE 45CSR15 -
EMISSION STANDARDS FOR HAZARDOUS AIR
POLLUTANTS; 45CSR16-STANDARDS OF
PERFORMANCE FOR NEW STATIONARY SOURCES;
45CSR25 - TO PREVENT AND CONTROL AIR
POLLUTION FROM HAZARDOUS WASTE TREATMENT,
STORAGE, OR DISPOSAL FACILITIES:; 45CSR33

- ACID RAIN PROVISIONS AND PERMITS; 45CSR34
~ EMISSION STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE CATEGORIES; 45CSR37 -
MERCURY BUDGET TRADING PROGRAM TO REDUCE
MERCURY EMISSIONS; 45CSR39 - CONTROL OF
ANNUAL NITROGEN OXIDE EMISSIONS TO MITIGATE
INTERSTATE TRANSPORT OF OZONE AND NITROGEN
OXIDES; 45CSR40 - CONTROL OF OZONE SEASON
NITROGEN OXIDE EMISSIONS TO MITIGATE
INTERSTATE TRANSPORT OF OZONE AND NITROGEN
OXIDES; AND 45CSR41 - CONTROL OF ANNUAL
SULFUR DIOXIDE EMISSIONS TO MITIGATE
INTERSTATE TRANSPORT OF FINE PARTICULATE
MATTER AND SULFUR DIOXIDE.

TRANSCRIPT OF PROCEEDINGS had and/or testimony adduced
in the public hearing regarding the above-referenced
matter, held on the 18 day of July, 2005, commencing at
6:00 p.m. and concluding at 6:35 p.m., at the West Virginia
Department of Environmental Protection, Cooper’s Rock
Training Room, 601 57 Street, S.E., Charleston, Kanawha
County, West Virginia, with Jeanie Chandler, presiding.

NANCY MCNEALY

CERTIFIED COURT REPORTER
Post Office Box 13415
Charleston, West Virginia 25360-0415
(304) 988-2873 FAX (304) 988-1419
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Proceedings : 2

MS. CHANDLER: This public hearing will now come
to order on this 18th day of July, 2005, at the West
Virginia Department of Environmental Protection, Cooper’s
Rock Training Room, 601 57th Street S.E., Charleston, West
Virginia. This public is being held to accept comments on
proposed revisions to existing legislative rule 45CSR15-
Emission Standards for Hazardous Air Pollutants pursuant to
40 CFR Part 61; 45CSR16 - Standards of Performance for New
Stationary Sources pursuant to to 40 CFR Part 60; 45CSR25 -
To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities; 45CSR33; Acid
Rain Provisions and Permits; 45CSR34 - Emission Standards
for Hazardous Air Pollutants for Source Categories pursuant
to 40 CFR Part 63; 45CSR37 - Mercury Budget Trading Program
to Reduce Mercury Emissions; 45CSR39 - Control of Annual
Nitrogen Oxide Emissions to Mitigate Interstate Transport
of Ozone and Nitrogen Oxides; 45CSR40 - Control of Ozone
Season Nitrogen Oxide Emissions to Mitigate Interstate
Transport of Ozone and Nitrogen Oxides; and 45CSR41 -
Control of Annual Sulfur Dioxide Emissions to Mitigate
Interstate Transport of Fine Particulate Matter and Sulfur
Dioxide.

A notice for the hearing was filed in the

Secretary of State’s office on June 15, 2005, and noticed
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Proceedings 3

in the State Register on June 17, 2005. A class 1 legal
advertisement was published in both the Charleston Daily
Mail and Charleston Gazette on June 17, 2005, and the
notice was posted on the Division of Air Quality’s web
site.

This public hearing is being held pursuant to the
provisions of 29A of the West Virginia Code. My name is
Jeanne Chandler with the Division of Air Quality,
Department of Environmental Protection. I will be the
moderator for the proceedings this evening.

Each rule will be considered separatel& this
evening. Comments and testimony will be accepted until the
close of this hearing and will be made part of the rule
making record.

The court reporter is Nancy McNealy. If anyone
desires a transcript of this proceeding, please contact Ms.
McNealy at 988-2873.

The purpose of this hearing is to accept comments
on proposed revisions to rule 45CSR25 - To Prevent and
Control Air Pollution from Hazardous Waste Treatment,
Storage, or Disposal Facilities.

This rule establishes and adopts emission

standards for the treatment, storage and disposal of

hazardous waste promulgated by the U. S. Environmental
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Protection Agency pursuant to the Resource Conservation and
Recovery Act, as amended (RCRA). This rule codifies
general procedures and criteria to implement emission
standards set forth in the Code of Federal Regulations as
listed in Table 25-A of the rule. The rule also adopts
associated appendices, reference methods, performance
specifications and other test methods which are appended to
these standards. Any person who constructs, reconstructs,
modifies or operates any hazardous waste treatment, storage
or disposal facility must comply with the West Virginia
Hazardous Waste Management Program, the codified federal
emission standards and this rule.

45CSR25 establishes a program of regulation over
the treatment, storage, and disposal of hazardous waste in
order to achieve and maintain such levels of air quality as
will protect the public health and safety and the
environment from the effects of improper, inadequate or
unsound treatment, storage, or disposal of hazardous
wastes.

This revised rule incorporates by reference the
following provisions of 40 CFR Part 262 promulgated as of
June 1, 2005: National Environmental Performance Track

Program.

The floor is now open for public comment. Please
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identify yourself and affiliation, if any, prior to making
comments.

(No response.)

There being nothing further, this public hearing
for the proposed 45CSR25 is concluded.)

(WHEREUPON, the hearing was concluded.)




REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION, to wit:

I, NANCY MCNEALY, Certified Verbatim Court
Reporter and Commissioner of West Virginia, do hereby
certify that the foregoing is, to the best of my skill and
ability, a true and accurate transcript of all the
proceedings as set forth in the caption hereof.
{ Given under my hand this 21st day of July, 2005.

My commission expires November 26, 2010.
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WEST VIRGINIA CHAMBER OF COMMERCE
The Voice of Business in West Virginia

July 18, 2005

07-18-05P0%

John A. Benedict, Director

West V1rg1ma Department of Environmental Protectlon
Division of Air Quality

601 57" Street SE

Charleston, West Virginia 25304

Re: Comments on Proposed
45CSR34, 45CSR37, 45GSF

Dear Director Benedict:

statement the goa

: te’s largest
business trade or

f the state’ s

ug the new

tained in EPA’s

\Wws that these rules are
. The Chamber

The Chamber would, however, S puzzlement and, to some degree of
concern, about the change in language in 45 CSR 25. In Section 1.1.b there is a modification of

the section that appears to significantly change the meaning of the requirement imposed. The
existing language states:

“all persons engaged in the treatment, storage, or disposal of hazardous waste shall
8ive careful consideration to the effects of the resultant emissions on the air quality or
the areas affected by such hazardous waste or constituent thereof.”

PO. Box 2789, Charleston, West Virginia 25330-2789 * VOICE: 304/342-1115  FACSIMILE: 304/342-1130 + ForJobs@wvchamber.com




John A. Benedict

Comments on Proposed Regulations 45CSR15, 45CSR16, 45CSR25, 45CSR33, 45CSR34,
45CSR37, 45CSR39, 45CSR40, 45CSR41.

Page 2 of 3

July 18, 2005

This phrase has been eliminated in the proposed section and replaced by:

“all persons engaged in the treatment, storage, or disposal of hazardous waste or any
constituent thereof, will prevent emissions to the air in quantities which cause ambient
air concentrations that may be injurious to human health or welfare or would interfere
with the enjoyment of life or property.”

The new language certainly seems to be much more stringent than existing language, it is
quite broad as well as vague. Such poorly defined and overly broad language could lead to
subjectivity and as a consequence arbitrarily applied regulatory actions. We would like to better
understand the reason the Division feels the need to introduce this change.

In summary, with the exception noted above, the West Virginia Chamber of Commerce
supports the agency’s proposed changes to the West Virginia Air Quality Regulations.

Sincerely

Pt

West Virginia Chamber of Commerce

Timothy P. Mallan, Chair, Air Subcommittee .
1624 Kanawha Blvd, E.
Charleston, WV 25301




‘ “v‘v WEST VIRGINIA
MANUFACTURERS ASSOCIATION
AL e L
FAX: (304) 342-4552
wvma@wvma.com

July 18, 2005

07-18-05P065:00 ReCvD
John A. Benedict, Director
West Virginia Department of Environmental Protection
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CSR.16,45C.S.R.25,45C.S.R 33,45
C.S.R.34,45C.S.R. 37,45 C.SR 39,45
C.S.R. 40, and 45 C.S.R. 41.

COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCIATION
ON THE PROPOSED DIVISION OF AIR QUALITY RULES

The West Virginia Manufacturers Association (“WVMA”) has many members
operating sources which are affected by the West Virginia Department of Environmental
Protection’s Division of Air Quality (“DAQ”) rules. In general, WVMA supports the
DAQ’s proposed rules 45 C.S.R. 15, 45 C.S.R. 16,45 C.S.R. 25, 45 C.SR. 33, 45 C.S.R.
34, 45 C.S.R. 37, 45 C.S.R. 39, 45 C.S.R. 40, and 45 C.S.R. 41 which update and create
new rules to incorporate the recent revisions to the federal air quality rules by the United
States Environmental Protection Agency (“EPA”). Specifically, the WVMA supports the
revisions to current rules 45 C.S.R. 15, 45 C.S.R. 16, 45 C.S.R. 33, and 45 C.S.R. 34,

which update the rules to conform with the revisions to their respective federal
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counterparts. In addition, the WVMA supports the promulgation of new rules 45 C.S.R.
39, 45 C.S.R. 40 and 45 C.S.R. 41, which incorporate by reference the new Clean Air
Interstate Rules promulgated by the EPA and new rule 45 C.S.R. 37,'which incorporates
the federal Clean Air Mercury Rule. However, WVMA has some concerns regarding the
changes to proposed rule 45 C.S.R. 25, et seq., To Prevent and Control Air Pollution
from Hazardous Waste Treatment, Storage and Disposal Facilities (“Rule 25”). The
WVMA also suggests certain uniform amendments to Rules 15, 16 and 34 to comport
with the requirements of W.Va. Code §22-5-4(a)(4). The WVMA appreciates the
opportunity to submit the following comments in response to the proposed rules by DAQ:

| Clean Air Interstate Rule and Clean Air Mercury Rule

The EPA has recently promulgated the Clean Air Interstate Rule (“CAIR”) to
reduce the interstate transport of fine particulate matter (“PM 2.5”) and ozone. Under the
CAIR rule, EPA requires that certain States that are not meeting the annual PM 2.5
national ambient air quality standards (“NAAQS”) or the 8-hour ozone NAAQS adopt
and submit revisions to their State Implementation Plan (“SIP”) that would eliminate
specified amounts of SO, and/or NOX emissions. The DAQ has proposed to incorporate
the EPA’s CAIR rule in the proposed new Rules 39, 40, and 41. In addition, EPA has
recently promulgated the Clean Air Mercury Rule as a means of reducing mercury
emissions. The DAQ has incorporated this rule in the new proposed Rule 37. We support

the incorporation of these revisions to the federal rules by West Virginia in these new

rules.
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II. Rule25

The WVMA is concerned with the DAQ’s proposed revisions to Rule 25.
Specifically, we object to the proposed language in Section 1.1.b. Currently, the
langnage states that “all persons engaged in the treatment, storage, or disposal of
hazardous waste shall give careful consideration to the effects of the resultant emissions
on the air quality or the areas affected by such hazardous waste or constituent thereof.”
The proposed revisions state as follows: “all persons engaged in the treatment, storage,
or disposal of hazardous waste or any constituent thereof, will prevent emissions to the
air in quantities which cause ambient air concentrations that may be injurious to human
health or welfare or would interfere with the enjoyment of life or property.”

We believe that the proposed language is vague and overly stringent. The current
langnage does not require affirmative action of the regulated sources to “prevent” such
emissions. In addition, the DAQ has not offered any basis or reasoning for the proposed
revisions. The WVMA is concerned that this provision could be applied subjectively to
regulated sources as a “catch all” citation for alleged violations. All sources are bound by
law not to cause a “statutory air pollution”, but this rule goes beyond that obligation
without necessary definitions.

Specifically, “constituent” is not defined in the proposed rule. The definition of
“hazardous waste” in Rule 25 refers to the general definition in the federal regulations for
“hazardous waste” which includes characteristic hazardous wastes and listed hazardous
wastes. See, 40 CFR §261.3. The definition of “hazardous waste constituent” in the
federal regulations only includes constituents that cause a hazardous waste to be listed or

constituents specifically listed in the federal regulations. See, 40 CFR §260.10
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Therefore, the definition of “hazardous waste constituent” in the federal regulations does
not include constituents of characteristic hazardous wastes set forth under the general
hazardous waste definition. The provision proposed in Rule 25 would not provide notice
to a regulated entity as to what constitutes a constituent of a hazardous waste. As
proposed, the term is so broad that it could literally include water or simple calcium, for
example. In order to provide adequate clarification, the proposed rule would need to
include a definition of “hazardous waste constituent” or, at the least, incorporate the
definition of “hazardous waste constituent” under 40 CFR §260.10, which limits
hazardous waste constituents to either those constituents listed under the federal
regulations or those that cause a hazardous waste to be listed under the federal‘
regulations.

In addition, “emissions to the air which éause ambient air concentrations that may
be injurious to human health or welfare or would interfere with the enjoyment of life or
property” is very subjective, especié.lly since there are no ambient air quality standards
for “hazardous waste.” Since the proposed provision would require sources to prevent
such emissions, a definition of the term would be necessary to provide due process notice
to the regulated sources. In order to comply with the proposed mle, a source must be
able to understand its obligation. As proposed, the rule does not provide the clarity
required under due process rights of the Constitution. Under the void-for-vagueness
doctrine, constitutional due process requires that statutes and rules set forth impermissible
conduct with sufficient clarity so that a person of ordinary intelligence knows what

conduct is prohibited. See, State v. Appleby, 583 S.E.2d 800, 815 (W.Va. 2002). The

West Virginia Supreme Court of Appeals has held that:
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Elementary notions of fairness enshrined in our constitutional
jurisprudence dictate that a person receive fair notice not only of the
conduct that will subject him to punishment, but also of the severity of the
penalty that a State may impose.

State v. Appleby, 583 S.E.2d at 815 (quoting State v. Miller, 476 S.E.2d 535, 546 (W.Va.

1996); BMW of North American, Inc. v. Gore, 517 U.S. 559, 574, 116 S.Ct. 1589, 1598

(1996)). Likewise, a rule which creates an affirmative obligation should do so with clarity
sufficient that the regulated entity can clearly implement compliance. The proposed
language in Section 1.1.b in Rule 25 does not clearly define the prohibited conduct and
would, therefore, be void-for-vagueness. The WVMA urges the DAQ to withdraw the
proposed revisions to Section 1.1.b. At the very least, if these revisions remain, the
DAQ should further clarify the provision by including specific definitions of
“constituent” (;f hazardous waste and for those levels of “emissions to the air which cause
ambient air concentrations that may be injurious to human health or welfare or would
interfere with the enjoyment of life or property”, all consistent with W.Va. Code §22-5-
4(a)(4) as well. We do Irlotrbelieve that federal rules for hazardous waste management
contain such stringent provisions.

III.  Opacity Stringency Conformity

The WVMA believes that in order to comply with the mandate of W.Va. Code
§22-5-4(a)(4), that the “stringency” provisions in Rules 15, 16, and 34, in Section 7.1 of
those rules, must be modified with respect to opacity. Opacity is not a regulated
pollutant; it is not a pollutant at all. Rather, it is a measure of light transmission used as
an indicator of compliance with underlying pollutant emission limits. The federal
counterpart rules for sources regulated by NESHAP, NSPS and MACT standards all

contain opacity limits of 20%, not the 10% opacity reflected in Rule 2 for boilers.
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Accordingly, we request that Section 7.1 in each of Rules 15, 16 and 34 be amended to
add the following phrase at the end thereof: “Notwithstanding the foregoing principle,
any affected source governed by this rule shall be subject to the opacity (visible
emissions) limits contained in the United States Environmental Protection Agency’s rules
herein adopted by reference in lieu of any other opacity limit established in the rules of
the Department of Environmental Protection.”

The WVMA appreciates the opportut_n'ty to comment on the proposed revisions to
the rules and supports the DAQ’s proposal to adopt the recent revisions to the federal
rules by the EPA. However, the WVMA recommends that the DAQ reconsider the
adoption of the additional proposals as discussed hereinaboye. '

Respectfully submitted,

S Xenst

The\West Virginia Manuffguers Association
John Pitner, Air Team Leader

2001 Quarrier Street

Charleston, WV 25311

cc: Karen S. Price, President, WWMA
Air Team Members
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David W. White
8204 Asbury Hills Drive
Cincinnati, Ohio 45255

Tuly 18, 2005

Mr. John Benedict

Director .

West Virginia Division of Air Quality
601 57 Street SE

Charleston, West Virginia 25304

Re:  Proposed Regulations and Revisions
45 CSR 15, 16, 25, 33, 34, 37,39, 40 and 41

Dear Mr. Benedict,

Thank you for the opportunity to provide comments on the proposed revisions to 45 CSR
15, 16, 25, 33 and 34 and the proposed new regulations 45 CSR 37, 39, 40 and 41.
Unfortunately, such proposed revisions and new regulations fail to meet the requirements
of the enabling legislation under which they are proposed for promulgation.

The West Virginia Code provides that the director of the division of environmental
protection, or such other person to whom the director has delegated authority, is
authorized to promulgate legislative rules not inconsistent with the provisions of the Air
Pollution Control Act. W. Va. Code § 22-5-4(a)(4). The Code also provides that it shall
be unlawful to cause a statutory ait pollution. W. Va. Code § 22-5-3. A statutory air
pollution is defined as the discharge in a locality, manner and amount as to be injurious to
human health or welfare, animal or plant life, or property, or which would interfere with
the egjoyment of life or property. W. Va. Code § 22-5-2(6).

For decades residents of communities along the Kanawha and Ohio River valleys have
been assaulted by noxious emissions from coke batteries, steel mills, chemical plants and
other sources subject to 45 CSR 15, 16, 25, and 34. Residents of towns such as
Follansbee, Nitro, Institute, and Belle have historically and continue to have the quiet
enjoyment of their property disturbed by toxic and noxious emissions. Revising these
regulations in their present forms will only serve the farce that they are somehow
consistent with the requirements of the West Virginia Code.

What are needed are regulations reflecting unique topographic conditions peculiar to
West Virginia. The chronic and acute impacts on the health and welfare of West
Virginians must be evaluated before any one of the regulations can be considered to have
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been promulgated in accordance with the law, But no medical or toxicological evaluation
has been conducted to make such a determination. Adoption of federal standards does
not rise to the leve] of consistency with the law of West Virginia. These regulations are
adopted upder the authority of the West Virginia Code and must comply with its
requirements.

Similarly the proposed programs under 45 CSR 37, 39, 40 and 41 do not provide for the
protection of all residents of the state from adverse effects of power plant emissions. As
research by past personnel of the Division of Air Quality has demonstrated, the vast
majority of power plant emission impacts will occur at distances considerably less than
250 kilometers, generally within 50 kilometers, As such, trading programs such as 45
CSR 37 and transport programs such as 45 CSR 39, 40 and 41 are ineffective in

- controlling emission impacts of those residents adjacent to a paper reduction purchased
on the open market, in contrast to an actual reduction required by the language of the
West Virginia Code preventing creation of a statutory air pollution.

In short, the DAQ needs to quit permitting pollution and start enforcing the clear
language.of the law. Thaok you again for the opportunity to provide these comments.

David White
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45CSR25

TO PREVENT AND CONTROL AIR POLLUTION FROM
HAZARDOUS WASTE TREATMENT, STORAGE, OR DISPOSAL FACILITIES

RESPONSE TO COMMENTS

On June 17,2005, the Division of Air Quality (DAQ) commenced the public comment period
and subsequently held a public hearing on July 18, 2005 to accept oral comments on revisions to
proposed rule 4SCSR25. Written comments were also accepted through 6:00 PM on Monday, July
18, 2005. No one verbally commented at the public hearing concerning proposed rule 45CSR25.
Three commenters submitted written comments regarding proposed revisions to rule 45CSR25.
DAQ addresses the written comments below.

I COMMENTER: West Virginia Chamber of Commerce

COMMENT A. The commenter states, “The Chamber would, however, like to express
puzzlement and, to some degree of concern, about the change in language in 45 CSR 25. In Section
1.1.b there is a modification of the section that appears to significantly change the meaning of the
requirement imposed. The existing language states:

“all persons engaged in the treatment, storage, or disposal of hazardous waste shall give careful
consideration to the effects of the resultant emissions on the air quality or the areas affected by such
hazardous waste or constituent thereof.”

This phrase has been eliminated in the proposed section and replaced by:

?
“all persons engaged in the treatment, storage, or disposal of hazardous waste or any constituent
thereof, will prevent emissions to the air in quantities which cause ambient air concentrations that
may be injurious to human health or welfare or would interfere with the enjoyment of life or

property.”

The new language certainly seems to be much more stringent than existing language, it is quite
broad as well as vague. Such poorly defined and overly broad language could lead to subjectivity
and as a consequence arbitrarily applied regulatory actions. We would like to better understand
the reason the Division feels the need to introduce this change.”

RESPONSE A. DAQ does not believe the proposed language in subdivision 1.1.b vague or
overly broad. Indeed, the proposed language made clear that operators must not allow (prevent) air
pollution from hazardous waste treatment, storage or disposal facilities which may cause statutory
air pollution, rather than just being required to give careful consideration not to do so. The
commenter also truncates the existing language, ending with a period after the word “thereof”, when
the existing sentence continues with “in such quantities as to cause ambient air concentrations which
may be injurious to human health or welfare which would interfere with the enjoyment of life or



property.” This may result in an unfair comparison between the existing and proposed language.
DAQ will further review the issue, following the intent of the federal enabling language and 22-5-1
et.seq, and may revise the language in future rulemaking. Until such time, the existing language in
subdivision 1.1.b will remain, as follows, in the proposed rule:

“Further, all persons engaged in the treatment, storage, or disposal of hazardous waste shall give
careful consideration to the effects of the resultant emissions on the air quality or the areas affected
by such any hazardous waste or constituent thereof in such quantities as to cause ambient air
concentrations which may be injurious to human health or welfare which would interfere with the
enjoyment of life or property.”

II. COMMENTER: West Virginia Manufacturer’s Association

COMMENT A. The commenter states, “The WVMA is concerned with the DAQ’s proposed
revisions to Rule 25. Specifically, we object to the proposed language in Section 1.1.b. .....We
believe that the proposed language is vague and overly stringent. The current language does not
require affirmative action of the regulated sources to “prevent” such emissions. .....The WVMA is
concerned that this provision could be applied subjectively to regulated sources as a “catch all”
citation for alleged violations. All sources are bound by law not to cause a “statutory air
pollution”, but this rule goes beyond that obligation without necessary definitions.

Specifically, “constituent” is not defined inthe proposedrule. The definition of “hazardous waste”
in Rule 25 refers to the general definition in the federal regulations for “hazardous waste” which
includes characteristic hazardous wastes and listed hazardous wastes. See, 40 CFR §261.3. The
definition of “hazardous waste constituent” in the federal regulations only includes constituents that
cause a hazardous waste to be listed or constituents specifically listed in the federal regulations.
See, 40 CFR $260.10 Therefore, the definition of “hazardous waste constituent” in the federal
regulations does not include constituents of characteristic hazardous wastes set forth under the
general hazardous waste definition. The provision proposed in Rule 25 would not provide notice to
a regulated entity as to what constitutes a constituent of a hazardous waste. As proposed, the term
is so broad that it could literally include water or simple calcium, for example. In order to provide
adequate clarification, the proposed rule would need to include a definition of “hazardous waste
constituent” or, at the least, incorporate the definition of “hazardous waste constituent” under 40
CFR $260.10, which limits hazardous waste constituents to either those constituents listed under the
federal regulations or those that cause a hazardous waste to be listed under the federal regulations.

In addition, “emissions to the air which cause ambient air concentrations that may be injurious to
human health or welfare or would interfere with the enjoyment of life or property” is very subjective,
especially since there are no ambient air quality standards for “hazardous waste.” Since the
proposed provision would require sources to prevent such emissions, a definition of the term would
be necessary to provide due process notice to the regulated sources. In order to comply with the
proposed rule, a source must be able to understand its obligation. As proposed, the rule does not
provide the clarity required under due process rights of the Constitution. Under the void-for-
vagueness doctrine, constitutional due process requires that statutes and rules set forth
impermissible conduct with sufficient clarity so that a person of ordinary intelligence knows what




conduct is prohibited. ..... Likewise, a rule which creates an affirmative obligation should do so with
clarity sufficient that the regulated entity can clearly implement compliance. The proposed language
in Section 1.1.b in Rule 25 does not clearly define the prohibited conduct and would, therefore, be
void-for-vagueness. The WVMA urges the DAQ to withdraw the proposed revisions to Section
1.1.5.

Atthe very least, if these revisions remain, the DAQ should further clarify the provision by including
specific definitions of “constituent” of hazardous waste and for those levels of “emissions to the air
which cause ambient air concentrations that may be injurious to human health or welfare or would
interfere with the enjoyment of life or property”, all consistent with W.Va. Code §22-5-4(a)(4) as
well. We do not believe that federal rules for hazardous waste management contain such stringent
provisions.”

RESPONSE A. DAQ is reverting to the existing rule language and refers the commenter to
response LA.

II. COMMENTER: David W. White

COMMENT A. The commenter states, “Adoption of federal standards does not rise to the
level of consistency with the law of West Virginia. These regulations are adopted under the authority
of the West Virginia Code and must comply with its requirements. ..... Revising these regulations in
their present forms will only serve the farce that they are somehow consistent with the requirements
of the West Virginia Code”

RESPONSE A. The DAQ believes the adoption of federal standards under the Resource
Conservation and Recovery Act is the primary means of achieving the objectives set forth in the
State Air Pollution Control Act, including the prohibition against statutory air pollution. DAQ notes,
however, that 45CSR25 contains several performance standards in section 4 of the rule that are not
addressed in the federal regulations. The agency’s initial proposed revisions to the rule were not
intended to affect these performance standards, but upon further consideration, DAQ believes the
proposed rule could have been interpreted at subdivision 1.1.a to have that effect. The agency is
therefore restoring the current rule language referring to “a program of regulation over air emissions”
in addition to the new language that clarifies the rule’s incorporation by reference of certain federal
regulations.




